BEFORE THE PUBLIC DISCLOSURE COMMISSION
OF THE STATE OF WASHINGTON

IN RE COMPLIANCE ) PDC CASE NO: 00-873

WITH RCW 42.17 )

)

King County Department of Transportation ) REPORT OF INVESTIGATION
Ron Sims, King County Executive )

Doug Sutherland, Pierce County Executive )

Robert Drewel, Snohomish County Executive)

)

)

BACKGROUND

1.1  OnJanuary 7, 2000, Shawn Newman filed aforma complaint with the Public
Disclosure Commission (PDC) aleging violations of RCW 42.17.190 by the King
County Department of Transportation, King County Executive Ron Sims, Pierce
County Executive Doug Sutherland, and Snohomish County Executive Robert
Drewel.

1.2  Shawn Newman alleged the following:
* The respondents used public facilities to produce and mail aflyer entitled,
“Make afussto save your bus!”
* The respondents used public mailing lists to distribute the flyer promoting the
event;
* Recipients of the flyer were invited to arally in Olympiato “tell the governor
and legidlature that people care about transit.”

1.3  OnNovember 2, 1999, votersin the State of Washington approved Initiative 695
(the $30 car tab initiative), which was on the ballot as a statewide initiative.
Initiative 695 replaced the annual Motor Vehicle Excise Tax, with aflat $30 car
tab fee. The Motor Vehicle Excise Tax provided funding for a number of state
programs, as well as a number of county and local government programs such as
trangportation and transit funding, public health issues, and law, safety and justice
issues.
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SCOPE

2.1  Thefollowing documents were reviewed:

A.

B.

Notarized complaint letter from Shawn Newman dated January 7, 2000.
Copy of flyer “Make afussto save your bus!”

Pierce County response letter dated January 18, 2000, from Hudson
Stansbury, Executive Counsel.

Snohomish County response letter dated January 19, 2000, from Robert J.
Drewel, Snohomish County Executive.

King County response letter dated February 18, 2000, from Paul Tanaka,
Deputy County Executive.

King County response letter dated March 24, 2000, from David W. Regnier,
Senior Deputy Prosecuting Attorney.

. Washington State Capitol Campus Facility Use Permit for Transit Services

raly scheduled for January 10, 2000, from 12:00 PM to 1:30 PM.

APPLICABLE LAW AND
ADMINISTRATIVE RULES&
DECLARATORY ORDERS

31 RCW 42.17.190 states in part the following with regard to legisative activities of
state agencies, other units of government, elective officials, employees:

“(2) Unless authorized by subsection (3) of this section or otherwise
expressly authorized by law, no public funds may be used directly or
indirectly for lobbying: PROVIDED,”
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“Thisdoes not prevent officersor employees of an agency from
communicating with a member of the legislature on the request of that
member; or communicating to the legislature, through the proper official
channels, requestsfor legidative action or appropriationswhich are
deemed necessary for the efficient conduct of the public business or
actually madein the proper performance of their official duties:
PROVIDED FURTHER, That this subsection does not apply to the
legidative branch.

(3) Any agency, not otherwise expressly authorized by law, may expend
public fundsfor lobbying, but such lobbying activity shall be limited to (a)
providing information or communicating on matters pertaining to official
agency businessto any elected official or officer or employee of any agency
or (b) advocating the official position or interests of the agency to any
elected official or officer or employee of any agency: PROVIDED, That
public funds may not be expended asa direct or indirect gift or campaign
contribution to any elected official or officer or employee of any agency.
For the purposes of thissubsection, theterm " gift" meansavoluntary
transfer of any thing of value without consider ation of equal or greater
value, but does not include infor mational material transferred for the sole
purpose of informing therecipient about matters pertaining to official
agency business. This section does not permit the printing of a state
publication which has been otherwise prohibited by law. “

3.2 RCW 42.17.020(26) states the following:

"Legidation" meansbills, resolutions, motions, amendments, nominations,
and other matters pending or proposed in either house of the state
legidature, and includes any other matter that may be the subject of action
by either house or any committee of thelegidature and all billsand
resolutionsthat, having passed both houses, are pending approval by the
governor.”

3.3 RCW 42.17.020(27) states the following:

"Lobby" and "lobbying" each mean attempting to influence the passage or
defeat of any legidation by the legidature of the state of Washington, or the
adoption or regection of any rule, standard, rate, or other legidative
enactment of any state agency under the state Administrative Procedure
Act, chapter 34.05 RCW. Neither "lobby" nor "lobbying" includes an
association's or other organization's act of communicating with the
members of that association or organization.”
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Declaratory Ruling No. 14

The petition asked for aruling regarding the application of RCW 42.17.130 and
RCW 42.17.190 to school district’s activities relating to the support of or
opposition to initiativesto the legidature. (See Exhibit #1) Theruling statesin
part:

“With respect toinitiativesto the legidatur e that have been certified by
the Secretary of State and are pending before the L egislature, the
Commission determined in November of 1991 that lobbying by public
agenciesin support of or opposition to the passage of such initiatives does
constitute normal and regular conduct since public agencies have specific
statutory authority to lobby, and is permissible so long as the lobbying
activitiesarelimited to those allowed by RCW 42.17.190(2) and (3).”

“Reading these sections of law together, the Commission deter minesthat a
school district may only use public facilitiesto:

a. “at therequest of alegislator, respond to that legislator regarding any
legislation beforethe legidature;

b. whileusingitsproper official channels, initiate communications with
the legislature concerning requestsfor legislative action or
appropriationsrelating to the proper performance of thedistrict’s
dutiesor other official business;

c. attempt toinfluencelegidation, in addition to the types of
communications specified in items 1 and 2 above, by providing
information about official agency business or advocating thedistrict’s
official position or intereststo state or local elected officials or
employees.”

“Except as enumer ated above, a school district may not directly or
indirectly use public fundsin an attempt to influence the outcome of
legislation, including an initiative to the legislature whileit is pending
beforethelegidature. Assuch, school districtsare banned from using
public resourcesto undertake grassroots lobbying efforts. Based on the
description of grassrootslobbyingin RCW 42.17.200 and for pur poses of
this context, grassrootslobbying isinter preted to mean communicating
with member s or segments of the general publicin a manner intended,
designed or calculated to mobilize the general public to influence
legidation. Generally, grassrootslobbying efforts encourage citizensto
contact their legislators about mattersthat are or may be before the
legidature.”
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4.1

4.2

Declaratory Ruling No. 15

The petition asked for aruling regarding the application of RCW 42.17.190 and
whether any and all contact with legislators was considered “lobbying.” In
addition, whether the use of gift funds or discretionary funds of the University of
Washington constituted an expenditure of “public funds,” and whether the gift
prohibition applies when no lobbying occurs. (See Exhibit #2) The ruling states
in part:

“1. Lobbying under RCW 42.17.190 occur s when the person making the
communication to an elected official, or officer or employee of any agency,
intendsto influencein a material way the adoption or rejection of specific
proposed or reasonably anticipated bills, resolutions, motions,
amendments, nominations, and other like matters before the state
legislature.”

V.

FINDINGS

On January 7, 2000, Shawn Newman filed aforma complaint with the Public
Disclosure Commission (PDC) aleging violations of RCW 42.17.190 by King
County Executive Ron Sims, Pierce County Executive Doug Sutherland,
Snohomish County Executive Robert Drewel, and Representatives of the King
County Department of Transportation. (See Exhibit #3)

The complainant alleged the Respondents used public facilities to produce and
distribute aflyer entitled, “Make afuss to save your bus!” which invited
recipients of the flyer to attend arally in Olympiato “tell the governor and
Legidature that people care about transit.”

On December 16, 1999, a“Newsrelease” from King County Executive Ron Sims
entitled “ Sims supports Governor Locke' s post-695 proposals’ was rel eased.
(See Exhibit #4) The press release stated the following:

“King County Executive Ron Sims said Governor Gary L ocke's proposed
post Initiative 695 budget contains much needed support for the county’s
transit, public health and law, safety and justice programs. Initiative 695,
as passed in November, eliminated the motor vehicle tax which fundslocal
governments' transit, public health and law, safety and justice programs.
King County’sloss was projected at $127.7 million in 2001.”
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4.3

“Wearevery hopeful all King County and other legislatorswill offer
bipartisan support for these critical proposalsthat will be beforethem
during the 2000 L egidative session. It will mean the difference between
decimated regional services and a thoughtful prioritization of services
over the next two years.”

“Proposalsincluded in the governor’s budget asintroduced today in
Olympiathat would have an impact on King County servicesinclude:

e Transit—Following 695, with a two-year loss of $157 million, Metro
Transit was forced to announce a service reduction of one million
hours, or one-third of the entire system over the next 18 months.
For thefirst year, the governor’s proposal would provide $100
million statewide for county transit agencies. The money would be
allocated according to a for mula giving each agency an amount
proportional to lost revenues. Thiswould amount, in King County
to $45.5 million.”

“...Thegovernor’'sproposal isvery responsible, and we arevery
appreciative of thiseffort and for the governor’s staff working with ours
to achieve thisimportant step. But in many cases, it isjust ashort term,
onetimetemporary fix. Despitethe Governor’sbest attempts, we
continueto beunableto addresslocally the very major transportation
problemsfacing our region from roadsto transit. Wewill be working
with the public to fashion permanent solutions, but we strongly urgethe
Legidatureto review thisproposal in avery positive light, so wein local
government can arrive at the best solution for shifting prioritiesto fund
critical services.”

The flyer referred to in Mr. Newman’s complaint was sent out by King County
Department of Transportation invited recipients to attend a public raly on January
10, 2000, in Olympiawith King County Executive Ron Sims, Pierce County
Executive Doug Sutherland and Snohomish County Executive Bob Drewel along
with the Transportation Choices Coalition and others. (See Exhibit #5) The
return address on the flyer was King County Department of Transportation,
Community Relations, S. Jackson St., KCS-TR-0824, Sesttle, WA 98104-3856.
The rally was scheduled from Noon-1:30 PM, but a*“Pre-rally briefing event” was
scheduled for 10:00 AM across from the Capitol Campus. The flyer went on to
state the following:

“Join usto tell the Governor and L egislature that people car e about
transit, transportation choices and the environment.”
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4.4

4.5

4.6

Also included at the bottom of the flyer is the statement; “Publicrally to
support transportation funding! Monday, Jan. 10, 2000 State Capitol
Building.”

On January 18, 2000, Hudson Stansbury, Pierce County Executive Counsel
submitted aletter in response to the complaint. (See Exhibit #6) Mr. Stansbury
stated the following in his response:

“... Inlate December 1999, Mr. Sutherland received arequest from the
office of Ron Sims, King County Executive, asking if Mr. Sutherland
would attend and speak at a public event in Olympia regarding
transportation issues. Mr. Sutherland agreed do so and his assistant
confirmed for him. Mr. Sutherland was otherwise unawar e of any of the
planning, organization or other arrangements pertaining to the event,
including the existence of thereferenced flyer. It therefore goeswithout
saying that Mr. Sutherland did not cause any Pier ce County funds or
resour cesto be expended in its production or dissemination.”

On January 19, 2000, Snohomish County Executive Robert J. Drewel submitted a
letter in response to the complaint. (See Exhibit #7) Mr. Drewel stated the
following in his response:

“On January 10, 2000, arally was held at the state capitol campusin
Olympia. | wasnot involved with the planning of the event; it was
promoted by the King County Department of Transportation (seereturn
addresson distributed flyer). To my knowledge, no Snohomish County
resour ces wer e made availableto promotetherally. | wasnot awar e of
the event until the mor ning of January 10, 2000 and was unable to
attend.”

On February 18, 2000, King County Deputy County Executive Paul Tanaka
submitted a letter in response to the complaint. (See Exhibit #8) In his|letter, Mr.
Tanaka states the following:

“Our review of Mr. Newman’s complaint indicates that the flyer to
which he objected was mailed by the Department to certain personswho
had previoudly indicated an interest in transportation matters. It was
not reviewed or approved by the County Executive beforeit was sent.”
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4.7

4.8

“Theintent of the mailing wasto notify interested persons of an
opportunity tojoin local government officialsin an event designed to call
attention to the general problem of inadequate transit funding. In our
opinion, thismailing was not an act of lobbying as defined by the statute.
Even if theflyer could be construed to be a lobbying tool, however, we do
not believeit was prohibited under RCW 42.17.190.”

On March 24, 2000, Senior Deputy King County Prosecuting Attorney David
Regnier submitted a letter in response to our March 15" |etter requesting
additional information. (See Exhibit #9) Mr. Regnier stated the following in his
response:

“A total of $7,850.65 was spent on printing and mailing the flyer.

Theflyer was mailed to alist of people who have provided their
names and addr esses to the Department of Transportation via
telephone, mail and at meetings conducted by the Department.

The Department produced and mailed 20,337 flyers.

Ron Posthuma, Deputy Director of the Department of Transportation,
directed that the flyer be produced and mailed to inform interested
personsof atransit related event in which county officialswere
participating.”

On April 28, 2000, Senior Deputy King County Prosecuting Attorney David
Regnier submitted a letter along with the quarterly Lobbying Report by State and
Local Government Agencies (PDC Form L-5). (See Exhibit #10) Mr. Regnier
stated that King County was sending in this report in connection with PDC Case
No. #00-873, and continued with the following:

“Given that the underlyingissuesin said Complaint have not been
decided, thisreport isbeing filed to avoid a potential second allegation (i.e.
failuretoreport) arising from the same set of facts. Aswe have discussed,
the County’sfiling of thisreport will not be construed as conceding that
thisreport isrequired to befiled or that the actions of County employees
in relation to therally on January 10 constituted lobbying under state
law.”
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4.9

4.10

“Theenclosed report includesthe cost of producing and mailing the flyer
and, at your suggestion, the travel expense (estimated 120 miles @ $.325)
incurred for around trip by five county staff memberswho traveled to the
rally in a county van.”

The L-5 report submitted on April 28, 2000, by the King County Transportation
Department listed $7,889.65 in total expenditures for the quarter ended March 31,
2000. The $7,889.65 included $39.00 for the travel to Olympia, and $7,850.65
for Brochures and Publications.

On December 27, 1999, the Lutheran Public Policy Office of Washington was
granted permission by the Washington State Department of General
Administration to use the Capitol Stepsfor a“Transit Services Rally” scheduled
for Monday, January 10, 2000. The “Washington State Capitol Campus Facility
Use Permit” indicated the Lutheran Public Policy Office of Washington was the
sponsoring organization, that the location of the event was the Capitol Steps, that
it was scheduled on January 10, 2000, between Noon-1:30PM, and the estimated
attendance was listed at 100. (See Exhibit #11)

In all matters related to thisinvestigation, King County Executive Ron Sims,
Pierce County Executive Doug Sutherland, Snohomish County Executive Robert
Drewel, and representatives of the King County Department of Transportation
have cooperated fully.

Respectfully Submitted this 1% day of June, 2001.

Kurt Young
Chief Political Finance Specialist
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Exhibit #1;

Exhibit #2;

Exhibit #3;

Exhibit #4:

Exhibit #5:

Exhibit #6:

Exhibit #7:

Exhibit #8:

Exhibit #9:

Exhibit #10:

Exhibit #11;

List of Exhibits

PDC Declaratory Order No. #14, regarding the application of RCW
42.17.130 and RCW 42.17.190 to school district’s activities relating to the
support of or opposition to initiativesto the legislature

PDC Declaratory Order No. #15, regarding the application of RCW
42.17.190 to the University of Washington and whether any and al
contact with legislators was considered “lobbying,” whether the use of gift
funds or discretionary funds of the University of Washington constitutes
an expenditure of “public funds,” and whether the gift prohibition applies
when no lobbying occurs.

Complaint letter from Shawn Newman dated January 7, 2000.

December 16, 1999, “News release” from King County Executive Ron
Sims entitled “ Sims supports Governor Locke' s post-695 proposals’

“Make afussto save your bus!” flyer.

Response letter from Hudson Stansbury, Pierce County Executive
Counsal, dated January 18, 2000.

Response |etter from Robert J. Drewel, Snohomish County Executive,
dated January 19, 2000.

Response letter from Paul Tanaka, Deputy King County Executive, dated
February 18, 2000.

Response letter from David W. Regnier, King County Senior Deputy
Prosecuting Attorney, dated March 24, 2000.

Cover letter from David W. Regnier, King County Senior Deputy
Prosecuting Attorney, and PDC Form L-5 report filed by King County
Transportation Department on April 28, 2000.

Facility Use Permit issued by Department of General Administration to
Lutheran Public Policy Office of Washington.
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